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Personal Injury Claims 
and Bankruptcy 

An undisclosed personal injury claim can lead 
to devastating, unintended consequences if the 
plaintiff is also a debtor in bankruptcy and fails 
to include the claim on the bankruptcy schedules. 
Consider the following scenario: 

The plaintiff's attorney on a large personal 
injury claim receives a motion for summary judg
ment all eging that the plaintiff fai led to disc lose 
the personal injury claim in her bankruptcy and 
that she is not the real party in interest. The motion 
also argues that the plaintiff should be judicially 
estopped from pursuing the claim for fa iling to 
disclose the claim in the bankruptcy schedules. 

Plaintiff's attorney's heart skips a beat. Did 
he ask his client if she had ever filed a bankruptcy 
or was contemplating a bankruptcy? What should 
he do next? He ca ll s his client and finds out the 
name of her bankruptcy counse l. 

Bankruptcy counsel represents the client as a 
debtor in bankruptcy, wh ich is still open, pend-
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close the personal injury claim during the intake 
ing collection and distribution of a tax refund. process. 
Bankruptcy counsel receives a call from plain
tiff's attorney and the client advising her of the 
motion for summary judgment and asking for an 
explanation of the impact of the bankruptcy on 
the personal injury claim. 

Bankruptcy counsel racks her brain. Did she 
fai l to ask this information in the prefiling inter
view? Did the client disclose the claim to her and 
she fa iled to include it on Schedule B (Personal 
Property Schedule) and exempt a portion of it on 
Schedule C (Exemption Schedule)? She pulls the 
client file and looks at the schedu les and client 
questionnaire. She sees that her c lient did not dis-

Defense counsel anxiously awaits a response 
to his motion for summary judgment. Instead, 
a week later, he is served with an Amended 
Schedule B adding the claim to the bankruptcy 
schedules. To his astonishment, he is also served 
with a motion from p laintiff's attorney request
ing he be held in contempt of court for fa ilure 
to obtain relief from the bankruptcy stay before 
filing his motion in state court. 

His heart sinks. What should he do? 

You can avoid the predicaments of these 
three attorneys by learning about the interplay 
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between bankruptcy and the claims of the debtor against oth

ers, including personal injury claims. This article provides 
an overview of the relationship between these two areas of 
the law. 

The Debtor's Duties in Bankruptcy 

The filing of a bankruptcy petition automatically creates 
a bankruptcy estate, which includes all legal and equitable 
interest in property of any kind, including a claim for per

sonal injuries. 11 U.S.C. § 541. The bankruptcy debtor has an 
affirmative duty to fi le a schedule of assets and liabilities, as 
well as a schedule of any exemptions that may apply. [Note: 
The debtor may claim $10,000 in an exemption for a personal 
injury claim.] This includes claims that exist prior to the fi l
ing of the petition, regardless of whether a claim is pending 
in a court proceeding or has yet to be pursued in any way, and 
regardless of whether the injured party is even aware of the 

claim. II U.S.C. § 521. The debtor also has an affirmative 
duty to tum over all physical estate property to the trustee. 
This may include the personal injury lawyer 's file, subject to 

any privilege claim. 11 U.S.C. § 524(e). 

The Trustee's Options 

If a personal injury or other claim is properly scheduled 
in a bankruptcy case, the bankruptcy trustee has four options: 
( I ) pursue the claim on behalf of the creditors; (2) close the 
case, reserving rights to the claim; (3) sell the claim; or (4) 

Other Resources 
The PLF has practice aids in numerous areas of the 

law, including the following bankruptcy and litigation 

practice aids: 

• Bankruptcy Checklist 

• Personal Injury Case - Commencing or Settling 

• Tort General Information Sheet 

• Plaintiff's Case Information Sheet 

• Defense Case Information Sheet 

• Common Civil Litigation Time Limitations 

• Civil Litigation Checklist 

• Settlement or Judgment Disbursal Checklist 

To download these and other practice aids, go to 

www.osbplf.org, select Practice Aids and Forms 

under Loss Prevention, and then select Bankruptcy 

or Litigation. 

abandon the claim. If the trustee elects to pursue the personal 
injury claim, he or she may want to have the plaintiff's attor
ney appointed as counsel to the estate. The decision to accept 
this appointment potentially raises ethical concerns, as there 
may be conflicts of interest and confidentiality issues. More
over, the compensation for the estate's attorney is subject to 
approval by the bankruptcy court. II U.S.C. § 330. This will 
normally require the submission of itemized time records to 
the court for approval and payment of the personal InJury 
attorney's fee. 

In some circumstances, the trustee may wish to reserve 
the claim so that it remains property of the estate. The trustee 
can then close the case, pending disposition of the claim, 
without losing the claim through abandonment. The trustee 
might exercise this option if it appears that the claim will take 
years to resolve (such as in a class action suit), and the trustee 
doesn't want to keep the bankruptcy case open that long. 

If the trustee takes no action to pursue the claim and the 
case is closed, the property is deemed abandoned, thereby 
becoming a claim that the debtor can legally pursue post
bankruptcy. 11 U.S.C. § 554. Alternatively, the trustee can is
sue a forma l letter abandoning the claim or can sell the claim 
to another party or the debtor. Plaintiff's attorney should co
ordinate these alternative measures with bankruptcy counsel, 
as they require specific fil ings with the bankruptcy court and 
notice to creditors. 

Consequences of Failure to 
Disclose a Claim 

Failure to disclose a personal injury claim in bankruptcy 
can result in permanent dismissal of the claim. If a claim 
arose prior to bankruptcy, and the bankruptcy schedules do 
not disclose the claim, personal injury defense counsel may 
have grounds for dismissal of the claim in state court on two 
theories: (1) the debtor is not the real party in interest (the 
trustee is); and (2) the debtor should be judicially estopped 
from asserting the claim. If the statute of limitations has al
ready run, the debtor may not be able to substitute the trustee 
as the real party in interest, and the claim will be lost. 

The case of Vucak v. City of Portland, 194 Or App 564 
(2004), illustrates the first theory. The plaintiff specifically 
fai led to schedule her personal injury claim as an asset, but 
she did disclose the pre-petition automobile accident and the 
resulting insurance recovery for property damage elsewhere 
in the petition. The trustee was tacitly aware of the claim and 
presumed that the claim would be considered abandoned to 
the debtor by operation of law on discharge. Nonetheless, 
the Oregon Court of Appeals upheld the trial court's ruling 
that the fa ilure to specifically schedule the claim as an as
set prevented abandonment of the claim to the debtor, and it 
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remained property of the estate. As a result, the defendant was 
entitled to summary judgment, as the plaintiff was not the real 
party in interest. 

Judicial estoppel is an equitable doctrine that precludes a 
party from gaining an advantage by asserting one position, and 
then later seeking an advantage by taking a clearly inconsistent 
position. Hamilton v. State Farm Fire & Cas. Co., 270 F. 3d 778, 
782 (9th Cir. 200 I), citing Rissetto v. Plumbers & Steamfitters 
Local 343, 94 F. 3d 597, 600 (9th Cir. 1996). For an excellent 
discussion of the application of judicial estoppel in this context, 
review the case of Froshiesar v. Babij, 2004 WL 2360529 (D. 
Or. Oct. 15 , 2004). 

Defense counsel might need to obtain relief from the bank
ruptcy stay before moving to dismiss a state court action on these 
grounds, or the relief sought in the state court may be absolutely 
void. In re Enyedi, 371 B.R. 327 (Bankr. N.D. Ill. 2007). Ad
ditionally, defense counsel would need to obtain relief from stay 
before bringing a counterclaim against the plaintiff. Any relief 
would likely permit only pursuit of insurance proceeds or liqui
dation of a disputed claim in bankruptcy court. 

If the claim is a potentially non-dischargeable claim (e.g., 
for willful or malicious injury to personal property or for an 
injury caused by the operation of a motor vehicle while intoxi
cated), there may be strict timelines that must be complied with 
in seeking non-dischargeability of certain types of debts under 
the Bankruptcy Code. See Bankruptcy Rule 4007. 

If bankruptcy counsel becomes aware of an unscheduled 
personal injury claim of the debtor, he or she should amend the 
schedules as soon as possible and notify the trustee of the claim. 
If the statute of limitations on the injury claim has not already 
run, bankruptcy counsel can then work with plaintiff's attorney 
to substitute the trustee as the real party in interest in the state 
court action, if the substitution would not result in any prejudice 
to the defendant. Conversely, if plaintiff's attorney becomes 
aware of a personal injury client's pending bankruptcy, he or 
she should notify bankruptcy counsel right away. 

If it is later determined that the debtor lied about the exis
tence of the claim to the bankruptcy trustee, the debtor may lose 
the exemption for the claim. 

Tips for Bankruptcy Lawyers 
• Carefully question your clients about possible claims be

fore their bankruptcy schedules are filed. Rather than asking 
generally whether the client has any "claims," consider adding 
to your intake packet more specific questions that will lead to 
the discovery of claims. For example: "Have you been in an 
automobile accident in the last two years?" "Have you ever been 
terminated from your employment?" "Have you ever suffered 
an injury at work?" "Have you ever consulted any other lawyer 

ABA Techshow 
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and expo. The ABA Techshow includes over 50 
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tracks and a 2-day expo of more than 100 

technology companies. For more information, go 

to www.abanet.org/techshow. Regi ster using 

the PLF's program promoter code PP802 and 

receive a $100 discount. 

for any other purpose?" "Do you think you could sue any
one for anything?" "Have you ever filed a claim against 
an insurance company that you think was wrongfully de
nied?" "Are you involved in a probate matter or expecting 
to inherit something shortly?" 

• Be sure to schedule the claim on Schedule B, "Per
sonal Property of Debtor," and properly exempt the claim 
on Schedule C, "Exemption Schedule," if one is available. 
A reference to the claim in other parts of the bankruptcy 
schedules or the Statement of Financial Affairs may be 
insufficient. 

• Search the Oregon Judicial Information Network 
(OJIN), at www.ojd.state.or.us/ojin/index.htm for 
any potential pending claims that your client may not 
have disclosed to you. 

• If a claim is later discovered that was not sched
uled, promptly notify the trustee in writing and amend the 
bankruptcy schedules, claiming any exemption available 
to your client. 

• In your closing letter to your clients, add a statement 
to the following effect: "If you later determine that you 
have a claim against someone regarding events that hap
pened before your bankruptcy, even if you learn of your 
claim after your bankruptcy, contact me immediately. The 
claim may not belong to you, and it may be necessary to 
reopen your bankruptcy case." 

Tips for Personal Injury Lawyers 

• Change your intake process to include questions 
that will el icit bankruptcy information or a contemplated 
bankruptcy. For example: "Have you ever filed bank-

Continued on page 4 
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ruptcy?" "Have you considered fi ling bankruptcy?" "Do you 
understand that filing bankruptcy in the future might impact 
your ability to co ll ect on your claim?" "Wi ll you agree to tell 
me if you file bankruptcy?" 

• Sign up for PACER (Public Access to Court Electron
ic Records) at http://pacer.psc.uscourts.gov so you can 

check for bankruptcy fil ings. Contact the U.S. Bankruptcy 
Court at 503-326-2231 for more information. 

• 1f you are contemplating filing a motion to dismiss 
a personal injury claim, confirm whether you need to seek 
re lief from the bankruptcy stay before taking action. If the 
bankruptcy case has not been closed, you may need to obtain 
relief from the bankruptcy stay, even if the claim has not been 
scheduled. 

If you recognize yourself in the scenario at the beginning 
of this artic le, or if you think you might have made a mistake 
in a similar situation, ca ll the PLF at 503-639-6911 or 1-800-
452-1639, and ask to ta lk to a claims attorney. 

ANN K. CHAPMAN AND DouGLAS R. RicKs 
VANDEN Bas & CHAPMAN LLP 

PORTLAND, OR 

Thanks to Stephen C. Hendricks, of Hendricks & 
Whitney-Smith LLP,for his assistance with th is article. 

Free Lunchtime 
CLE Series 

The Professional Liability Fund and the Oregon 

Attorney Assistance Program are sponsoring a free, 

lunchtime CLE series, "Reducing the Pressure;' on 

Wednesdays in Portland: 

April 2, 2008 - Managing Stress Caused 

by Technology 

April 9, 2008 - Time Management 

April 16, 2008 - Stress Management 

April 23, 2008 - Working with Difficult People 

April 30, 2008 - Financial Management for 

Lawyers with Debt 

Look for a flyer in the mail. For more information, call 

DeAnna Shields at 503-639-6911 or 1-800-452-1639, 

ext. 440. 

Pitfalls in Incorporating 
an Existing Business 

Incorporating an existing business involves much 
greater risk than incorporating a completely new venture. 
This is true whether the new business entity is expected 
to be a corporation, a limited liability company, or some 
other form of business entity. Following are a few key 
issues to consider in such situations. 

Existing Agreements 

It is important to review all of the bus iness's existing 
contracts to determine whether these contracts can and 

should be assigned to the new entity. 

Many contracts - particularly real property leases 

- require the other party's consent to assign the contract. 

Consent-to-assignment provisions vary widely. Some 

require advance notice before assignment - 30, 60, and 

90 days advance notice provisions are not uncommon. 

Some consent-to-assignment provisions give the 

other party - particularly landlords - discretion to grant 

or withhold consent. With such power, landlords some

times try to extract more favorable terms from the "new" 

tenant (such as increased rent). 

Special problems may exist regarding contracts se

cured by the unincorporated business's assets. Often 

such contracts will treat the transfer of assets as an event 

of default. A UCC search should be undertaken with the 

Oregon Secretary of State and other appropriate govern

ment entities. If the old business has assets that secure 

a debt or contractual obligation, negotiations with the 

secured party may need to occur early in the process. 

When feasible, the new entity should enter into new 

contracts, rep lacing the old unincorporated business 

with the new incorporated business as the contracting 

party. Absent such a new contract, or a novation agree

ment, the old business owner will likely remain person

ally liable for corporate nonperformance. 

Insurance policies are another example of contracts 

that need to be issued in the name of the new ent ity. 
Find out whether tail coverage is avai lable on the old 

po licy to protec t the business owner from claims arising 

before the transfer but asserted after the transfer. 

The lawyer should make sure that all customer con

tracts permit the new entity to perform in place of the 

o ld bus iness. 
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Licenses 

The lawyer should ask about governmental licenses and 
pem1its. Genera lly, governmenta l li censes and permits arc 
not transferable, and the new business itse lf will need to ap
ply for its own licenses and permits. 

Enough time should be budgeted for the licensing/per
mitting process. For example, if an Oregon contractor is 
a lso licensed in Washington, the state of Washington wi ll 
first require the new Oregon corporation to become autho
rized to do business in Washington as a foreign corporation 
before Washington wi ll consider the new corporation's con
tractor license appli cation. 

If the ownership of veh icles will transfer to the new 
entity, appropriate li cense transfers wi II need to occur, and 
new insurance policies will need to be obtained on these 
vehic les. 

Trademarks 

If the business owns a federa lly registered trademark, 
that mark must be assigned through the U.S. Patent & 
Trademark Office. The USPTO advises trademark owners 
to record the ownership transfer (assignment) with the As
signment Services Division of the USPTQ. 

To record an assignment, the owner must file a Recor
dation Form Cover Sheet a long with a copy of the actua l 
assignment or proof of name change. Requests to record 
documents in the Assignment Services Division can be filed 
through the USPTO Web site at http://etas.uspto.gov. 

Trade Names 

Trade names, or ass umed business names, are differ
ent from corporate names. It is possible to have an as
sumed business name registered in a single county or group 
of counties. There cou ld be a "Ray's Pizza" in Portland, 
Salem, Eugene, and Medford - each owned by a separate 
owner and each with a filed assumed business name. 

But corporate names (and LLC names) can on ly exist 
statewide. A business with the assumed business name, 
"Ray's Pizza" - filed onl y in Multnomah County - wi ll 
not be ab le to incorporate as "Ray's Pizza, Inc." if there is 
another business with the assumed business name "Ray's 
Pizza" filed for a different Oregon county. However, the 
new ent ity could incorporate under some other avai lable 
name and then be assigned the assumed business name fi l
ing of"Ray's Pizza" for Multnomah County. 

A number of Oregon cases involve corporations that 
continued using the trade name of the prior unincorporated 
business. Unless persons who do business with both entities 

In Brief Index 
Available Online , 

The index of In Brief articles through November 

2007 is available online. To search or download 

the index, log on to the PLF's Web site at www. 
osbplf.org, select In Brief under Loss Prevention, 

and then select In Brief Index. 

If you do not have Internet access and would like 

a copy of the index sent to you, call Julie Weber at 

503-639-6911 or 1-800-452-1639. 

are given some notice of the change in entity, the former so le 
proprietor - now shareholder or LLC member - may be held 
personally liab le for the acts of the new enti ty, since third 
parties may think they are continuing to do business with 
the o ld owner personally, not with a completely new entity. 
See Salem Tent & Awning Co. v. Schmidt, 79 Or App 475 
( I 986). However, in Andrews v. Spencer, 193 Or 615 ( 1953), 
the corporate officer added "Inc." after the trade name, even 
though "Inc." was not actually a part of that trade name. 
The court in that case held that this act constituted sufficient 
notice of a change in business entity and did not impose per
sona l liability on the officer. 

If the corporation chooses to use the same name as the 
old business, the lawyer should stress the importance of a l
ways including the "Inc." or "Corp ." when writing the busi
ness name and, in a ll cases, the importance of indicating the 
agency capacity of the person signing the contract. 

Contribute the Business 

Merely forming a new entity with the name of the old 
business (p lus "lnc.") is not enough: the "business" must 
actua lly be transferred to the new entity. Some written doc
ument shou ld evidence this transfer. Usually, this occurs 
through the exchange of the old owner's assets for the new 
entity's stock (or LLC membership interests) through a Stock 
Subscription Agreement. The Subscription Agreement or 
other asset transfer documents should spell out precisely 
which assets and liabilities are being offered in exchange for 
the new corporation's stock. The corporation should specifi
ca lly accept the Subscription Agreement's offer. 

Continued on page 6 
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In some circumstances, the old business's owner may 

want to lease certain assets to the new corporation, rather 

than contributing these assets in exchange for stock. In 

such cases, title to those assets will remain with the old, un

incorporated business. This may be advisable when there 

is substantial debt associated with such assets and when the 

transfer could trigger adverse tax consequences, or when 

the transfer of ownership of such assets may trigger an ac

celeration of the debt obligation. For corporations that have 

not elected S corporation status, the lease payments may 

be another way for the owner to withdraw profits without 

doub le taxation. Asset leases, coupled with a UCC filing, 

may also offer a means for the owner to salvage some value 

should the new business fail. However, when leasing assets 

to the new entity, it is advisable not to get too greedy, as 

the concept of "gross undercapitalization" poses a risk that 

the new corporation or LLC could be pierced and personal 

liability imposed on the owner if not enough value is con

tributed to the new entity. 

Usually, the old business's cash and accounts receivable 

should not transfer into the new entity, as there may be tax 

consequences to getting these funds out again. But once 

again, the concept of gross undercapitalization requires that 

the owner contribute sufficient capital in relation to the cor

poration's anticipated business and liabilities. See Klokke 

Corp. v. Classic Exposition, inc. , 139 Or App 399, 405-6, 

912 P2d 929, 929, rev den, 323 Or 690, 920 P2d 549 (1996). 

The contribution of some cash and/or accounts receivable 

Updated Practice Aids 
Visit www.osbplf.org and download over 200 
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To access the site, enter your last name and bar 

number. (Law office staff may enter the name 

and bar number of an attorney at the firm .) If 

you do not have Internet access and would like a 

complete list of practice aids, call Julie Weber at 

503-639-6911 or 1-800-452-1639. 

Our thanks to all who have assisted with updating 

our practice aids, including David Culpepper, 

Robert Kerr, and those listed in the November 2007 

issue ofln Brief. 

may be required if the net worth of the other assets and li

abilities being contributed is inadequate. 

Since the old owner will likely remain personally liab le 

on the old business's debts, consider whether these debts 

should be assumed by the new entity or simply paid off by 

the old owner. Particularly if the new entity will have addi

tional owners, the old owner may want to keep control over 

payment of these old liabilities. There can also be negative 

tax consequences to the old owner if the debt assumed by 

the new entity exceeds the tax basis of the assets contrib

uted. 

On the whole, tax considerations are usually the most 

important factor in deciding which assets and liabilities to 

contribute to the new entity, and which assets and liabilities 

should stay with the old owner. 

Tax Issues 

Tax issues are particularly important when an existing 

business is incorporated. Most owners will want to avoid re

alizing gain or other immediate tax consequences when the 

ownership of assets is transferred to, or when liabilities are 

assumed by, the newly incorporated entity. 

Before the business is contributed to the new entity, the 

lawyer should consult with the owner's accountant to analyze 

the nature and value of the assets and liabilities proposed to 

be transferred and to discuss the tax implications associated 

with the transfer of these assets and liabilities. 

Section 351 of the Internal Revenue Code (IRC) provides 

that certain transfers of assets by the old business owner (i.e., 

the unincorporated business) to the new corporation are not 

deemed a "sale" of these assets, thus not constituting a tax

able event. Lawyers should review IRC § 351. 

But not all contributions of assets and liabilities will 

avoid tax consequences to the old business owner. For ex

ample, under IRC § 351, taxable gain may occur if the owner 

receives back from the corporation anything other than stock 

(i.e., "boot") in exchange for the assets contributed. If the 

new corporation assumes a liability of the old business (i.e., 

the owner of the new business), the general rule is that the 

transferor's resulting relief from liability is not treated as 

boot under IRC § 357(a), but there can be exceptions. 

Other provisions of the Code can also trigger negative 

tax consequences. For example, a taxable event may occur 

under IRC § 357(c) when the liabilities assumed by the new 

entity exceed the owner's basis (not the fair market value) 

of the assets contributed. Another negative tax consequence 

could sometimes occur if the business owner transfers de-

February 2008 IN BRIEF- Page 6 www.osbplf.org 



preciable property to the new entity, in which case the owner 

may incur taxable gain under IRC § 1239. Investment cred

its previously taken could also be subject to recapture under 

IRC §§ 38 - 50. 

Other tax issues can arise if the new entity will have 
owners other than the person transferring the business. 

IRC § 351 applies only if the person contributing property 
contro ls at least 80% of the combined voting power of all 
classes of stock immediately after the transfer. In addition, 
employees of the old business who receive stock in the new 
entity risk having the stock deemed income received in ex

change for services. 

Once again, it is important to involve the business own
er's accountant early in the planning process to avoid the un
pleasant surprise of unanticipated tax consequences. 

S Corporation Election 

For a new corporation choosing to be taxed as an S corpo
ration (generally, taxed like a partnership), the S corporation 
election form, Form 2553, must be filed with the IRS within 
the appropriate time frame (generally, on or before the 15th 
day of the third month fo llowing the first day that the corpo
ration first has shareholders, acquires assets·, or begins doing 
business, whichever occurs first). If the business's accountant 
agrees to file this form, be sure to send a confirming letter to 
the accountant. Otherwise, the lawyer should consider fi ling 
Form 2553 by certified mail, return receipt requested, and 
asking the IRS to stamp and return an extra enclosed copy. 

All shareholders must sign Form 2553 before fi ling. If 
one of the new corporation's shareholders is married and 
lives in a community property state (e.g., Washington or 
California), both spouses must sign Form 2553, even though 
only one of the spouses is a shareholder. 

S corporations are often problematic when additional 
owners are contemplated, or when a complicated owner
ship or profits structure is anticipated due to the "one class 
of stock" requirement for S corporations. Since this term is 
interpreted broadly, take care when structuring the ownership 
of the corporation or any distribution of profits or revenue. 

Ethical Considerations 

The lawyer should consider whether it is ethical to simul
taneously represent both the old business owner and the new 
entity. If both old and new businesses have but a single hu
man owner, an ethical conflict is unlikely to be present. See 

In re Banks, 283 Or 459, 584 P2d 284 (1978) (an attorney for 
a corporation with only one shareholder or unified fami ly is 
deemed to represent both). But ethical considerations may 

Coming Soon! 
In Brief Survey 

The PLF will soon be sending out a survey about 
the In Brief to all Oregon lawyers in private prac

tice. This is your opportunity to have input about 
the future of In Brief. We want your feedback! 

make joint representation impossible when there are multip le 
owners, particularly when the new entity will have owners in 
addition to the owner of the contributed business. 

RoBERT J. McGAUGHEY 

PoRTLAND, OR 

Thanks to William H. Caffee, of White & Lee LLP, and 
Gary R. DeFrang, of Wetzel, DeFrang & Sandor, for their 
assistance with this article. 
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How to Handle 
an Unhappy Client 

When a client has a complaint or grievance with your 

firm , it is imperative that you do what you can to resolve it as 

quickly as possible. Resolving the problem is not just about 

addressing the actual problem - it is also about addressing 

how the client feels about the problem; that is, the client's 

anger, frustration, or other negative emotion. 

If the client's first point of contact with your law firm is 

a staff person, they will be in a unique position to help or 

hinder your client relations. If a client calls or comes into 

your office and expresses dissatisfaction, train your staff to 
address the situation as it arises. Whoever first handles the 

unhappy client - whether you or a staff person - will have 

the opportunity either to diffuse the client's upsetting emo

tions or to exacerbate the problem. 

Initia lly, ask questions to elicit the facts: "Can I be of as

sistance?" or "Would it help to explain the situation to me?" 

If the complaint is complex, take notes so the client won't 

have to repeat his or her story. Once the client exp lains the 

grievance and the situation becomes clear, you can take three 
immediate steps that will go a long way toward resolving the 
grievance and any bad feelings that go along with it. 

Immediate response 

I. Acknowledge the complaint. Acknowledging the 
complaint means receiving the complaint and validating it. It 

initiates the dispute resolution process and moves it forward. 

Often, people just want to be heard. 

client, sympathize with their situation, or apologize for the 

mistake or oversight, if appropriate, as described below. 

The "l's" have it 

Empathize with how the person feels. For · example, if 

the client has become frustrated and annoyed by unreturned 

calls, you can say that you would feel the same if you were 

in a similar situation. However, be careful that your staff do 

not cross over the line into assigning blame. Keep responses 

general. 

Sympathize with the person's situation. Even if you can

not identify with the client 's feelings (to empathize), you 

can sympathize with the situation (to support the person and 

share their discomfort). "1 sympathize with your plight. Un

forhmately, it's unavoidable." 

Apologize, when it is appropriate and doing so will not 

subject the firm to a potential legal malpractice claim. In

struct your staff on the difference between a mistake that in

curs legal liability and a mere client relations snafu. Make 

sure your staff is not giving legal advice, admitting to a legal 

error, or promising to correct something that only you as the 

attorney are authorized to do . 

Remember the following important points 

• Get as much infom1ation as you can at the outset, if 
the client wants to tell you and is not revealing confidential 

information in the reception area or within earshot of third 

parties . 

• Don't accept or place blame. 

• Don't Jose your temper. Use a courteous and profes-

2. Show respect for the individual. Respecting the in- sional demeanor at all times. If you can't, end the conversa-

dividual , if not validating the substance of the complaint, 

is crucial to resolving the dispute. Show restraint toward 

the client's emotional involvement in the dispute. Don't say 
anything to criticize or belittle clients just because they have 

complained. 

3. Offer a preliminary response. Empathize with the 

Other Resources 
For a Client Relations Checklist and a Client Serv ice 

Questionna i re, go to www.osbplf.org , select 

Practice Aids and Forms under Loss Prevention, then 

select Client Relations. If you do not have Internet 

access and would like a copy of th ese practice aids, 

call Juli e Weber at 503-639-6911 or 1-800-452-1639. 

tion as soon as possible. 

• Don ' t take the complaint personally. 

• Don ' t interrupt the client's comments. 

• Give your full name and the name of your supervisor, 

if requested. 

• Don ' t make promises you can't keep. If you are un
sure how to respond, say that you will take the matter up with 

your supervisor and that someone will follow up with the cli

ent as soon as possible. 

Although staff should make every effort to listen to the 
client's complaint, they shouldn ' t have to accept abusive 

language. If a client is verbally mistreating a staff person, 
instruct staff that it is okay to cut the conversation short and 

have the supervising attorney deal directly with the client. 

D EE ( ROCKER 

PLF P RACTICE M ANAGEMENT A DVISOR 
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Digital Recorders 

Are you still back in the dark ages - dictating on those 
old, flimsy cassette tapes? Perhaps it's time to enter the 21 " 
century and start talking to a digital voice recorder. Advanc
es in technology have dramatically improved the quality and 
usability of digital hand-held devices, while adding a host of 
new productivity features. The new, improved digital record
ers are significantly smaller and offer a substantial increase 
in recording time and recording quality. Users indicate that 
the technology is convenient and easy to use. 

Features of Digital Recorders 

You can record and store dictation as a message or file 
that is saved in a folder on the recorder. Examples of record
ing features include the ability to insert and/or overwrite a 
previously recorded message, divide and combine record
ings, flag an important part of a recording with a mark point, 
and automatically starting the recording when sound is de
tected. 

Playback allows you to listen to your audio files through 
the built-in speaker or headphones. Examples of playback 
features include the ability to adjust playback speed by ad
justing the digital pitch control, easy playback fast forward 
and rewind, continuous playback, and playback repeat. Some 
models even let you set an alarm to play back a message at 
a desired time. 

Digital voice recorders offer better recording quality than 
cassette tapes. They have a higher signal-to-noise ratio, which 
means there is less noise . This high signal-to-noise ratio also 

means less hiss and static, with clear-sounding audio. Over 
time, a cassette tape's magnetic particles lose their charge, 
causing the quality of the original recording to deteriorate. 
With a digital voice recorder, the quality of the recording is 
not affected by time, frequency of play, and/or the number of 
times the file is copied. 

Digital voice recorders offer a wide range of features for 
greater functionality and efficiency. Enhanced features in
clude the ability to save hundreds of recordings as files in 
folders on the recorder, similar to the way fi les are stored on 
your computer. In addition, most digital recorders store audio 
on a random access memory circuit, which allows you to cue 

any part of the recording instantly. 

While there are many variations of storage depending 
on the manufacturer and model , most units use removab le 
memory cards and allow for storage capabilities of 512MB or 
greater. The length of recording time varies depending on the 
"Record Mode" selected. The typical 128MB card, for ex
ample, will record 45 hours in long play, 21 hours in standard 
play, and 9 hours in the high-quality mode. Ifyou are record
ing in the high-quality or stereo mode, the recording will be 
clearer (better quality) , but the file will take up more space. 

The most important feature of digi tal recording is the 
ability to connect to your PC via a docking station or USB 
cable to download your files to the computer. The files can 
be stored and edited with the editor software provided with 
the unit. Simply put, it is easier to manage audio files via the 
computer than to keep the files on numerous cassette tapes. 

Continued on page 10 
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These software programs vary, but most feature the abi lity 

to e-mail files , file encryption, and file transcription. Some 
models integrate with Dragon Naturally Speaking and allow 
you to transcribe your recorded files with a speech recogni
tion system. 

If you are th inking about buying a digital recorder, it is 
importan t to consider a professional model rather than a con
sumer model. Professional models typically use removab le 
media and allow for greater storage through larger memory 
cards. Memory cards allow you to have a file downloaded 
and transcribed quickly and easily by simply handing the me
dia card to the person who will be doing the transcription. 
Professional recorders also inc lude such features as the ab il
ity to ass ign an author ID and work type, insert audio into an 
existing recording, and write-protect a recording. 

What to Look For 

The first feature to consider when shopping for a digi
tal voice recorder is the amount of recording time needed. 
Most manufacturers advertise the maximum recording time 
as the long play mode, which may not render the quality of 
recording you desire. Most devices used for dictation are re
corded in standard play mode. However, if you want to use 
the recorder for a meeting, interview, or conference, or use 
it to record music, you will need a recorder that offers high
quality or stereo recording. The quality of the built-in micro
phone also determines how well the recorder wi ll perform. 
A good built-in stereo microphone enables recording of both 
sides of a conversation with equal clarity, which is ideal for 
interviews. 

The next item to consider is the type of storage you want 

- bui lt-in or removable. Bui lt-in memory limits the record
ing time to a fixed amount, while removab le media allows 

CLEs from the PLF 
Now Available Online 

The PLF now offers stream ing and downloadable 

audio seminars online at no charge to Oregon 

lawyers. Topics include: Avoiding Malpractice with 

Your Computer; Best Practices for Avoiding Conflicts 

and Maintaining Confidentiality; Calendaring, 

Docketing, and File Tickling; Fee Agreements, Non

Refundable Fees, Billing, and Collections; and File 

Management. For more information, visit www. 
osbplf.org, and select Online CLE under Loss 

Prevention . 

you to remove and replace the card with a larger card for 
greater storage. Removable storage also allows you to work 
with more than one card for greater flexibility. 

When looking at connectivity with your computer, you 
will see that some units come with a cradle (doc.king station) 
for quick downloads. The cradle often acts as a recharging 
station as well. Other recorders connect via a USB cable or 
direct USB plug. This is a great option for those on the go 
with a laptop. 

The software that is included with the recorder is also 
important, since it controls what you are able to do with the 
recorded files once they are downloaded to the computer. 
Features vary, but all software that is packaged with most 
recorders allows you to play, edit, and convert files to other 
formats if needed. 

When considering the basic operation of the recorder de
vice, look at "push button" versus "thumb slide switch" to 
record, play, fast forward, rewind, and cue. This is basically 
a preference issue, but those using the recorder for extensive 
dictation will find the slide switch much easier and faster to 
use. Also consider the size. Many of the new compact mod
els will fit in the palm of your hand. However, some of these 
recorders can be difficult to operate because the buttons are 
too small , close together, and hard to manage. Make sure 
you are comfortable with the size and basic operation of the 
recorder. 

An array of options are available, and you may want to 
consider a recorder with some of the more advanced features. 
For example, many devices use files and folders to organize 
and store files on the recorder for quick retrieval and storage 
convenience. Voice activation enables hands-free recording 
by automatically starting and pausing recording .based on 
the level of sound present. The lock-fi les feature prevents 
recording over or deleting an existing file. Index marks are 
used to flag an important part of a recording, allowing you 
to locate important sound bites quickly and easily by mov
ing to the desired mark. Some devices allow you to mark the 
priority of a recorded file as high or normal , and some have 
programmable buttons that allow you to assign a function or 
shortcut to a button on the recorder. Two advanced features 
you might look for are playback speed control and micro
phone sensitivity (dictation or conference). 

If you decide that a digital voice recorder is for you, you 
will have many different models and a wide variety of fea
tures to choose from, making it relatively easy to find a digi
ta l voice recorder that meets all your needs. 

DEE CROCKER 

PLF PRACTICE MANAGEMENT ADVISOR 
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· Tips, Tr~ps, and Resources 

STATE COURT FEE CHANGES: Effective January 1 
and April 1, 2008, some circuit court civil filing fees will 
change because of 2007 legislative changes. For circuit 
courts, there is no single fee schedule. Before filing pa
pers in a state court, check the court's Web site or contact 
the court directly for correct fee amounts. You can link to 
the state court Web sites at www.ojd.state.or.us. Select 
Courts, then select Circuit Courts, then select a particular 
court from the scrolldown menu. 

PROPOSED CHANGES TO UTCR: The proposed chang
es to the Uniform Trial Court Rules are posted at: www. 
ojd.state.or.us/programs/utcr/utcrrules.htm. This in
formation was also published in Oregon Appellate Courts 
Advance Sheets No. 1, December 31, 2007. Proposals of 
special note include: new rules on amended pleadings and 
interstate depositions; revision of Form 5.080 concerning 
attorney fees, costs, and disbursements; and a new chap
ter on electronic filing. Comments can be posted at the 
Web address or sent to the UTCR Reporter at the Office of 
the State Court Administrator, Supreme Court Building, 
1163 State Street, Salem, Oregon 97301-2563 or utcr@ 
ojd.state.or.us. The committee will make final recom
mendations on these proposals at the next UTCR meeting 
on April 4, 2008. 

ATTORNEY FEES: In the recent case of Johnson v. 
Swaim, November 23, 2007, the Oregon Supreme Court 
held that an oral demand for payment of damages does not 
satisfy the written demand requirement for attorney fees 
under ORS 20.080(1), and that the written demand must 
contain a specific dollar amount of damages. The supreme 
court affirmed the court of appeals and reversed the circuit 
court's award of attorney fees. You can view the opinion 
at www.publications.ojd.state.or.us/SS4603.htm. 

OREGON TORT CLAIMS ACT: In a recent decision, 
Clarke v. OHSU, December 28, 2007, the Oregon Supreme 
Court held that the OTCA did not apply to the plaintiff's 
personal injury claims against the individual hospital 
employee defendants, because the "substituted remedy" 
against the hospital did not provide an adequate remedy 
in this case, in which the plaintiff would recover less than 
2% of the economic damages under the OTCA damages 
cap. The supreme court affirmed the court of appeals and 
remanded the case to the circuit court for further proceed-

ings. You can view the opinion at www.publications.ojd. 
state.or.us/S053868.htm. 

OREGON COURT OF APPEALS: The Oregon Court of Ap
peals has issued its Internal Practices Guidelines, dated July 
6, 2007, consisting of a 51-page document describing th~ 
inner workings of the court. The guidelines are available at 
www.ojd.state.or.us/courts/coa/documents/Oregon
CourtofAppeals-IPG.pdf. A limited number of printed 
copies are available at the Appellate Courts Records Sec
tion office, 1163 State St. , Salem, Oregon. To request a 
copy of the guidelines in an alternative format, please con
tact the Statewide ADA Coordinator at 503-986-5611. 

FRCP/ELECTRONIC DISCOVERY: On April 7-9, 2008, the 
Oregon Chapter of the Association of Records Managers 
and Administrators (ARMA) is hosting the 2008 regional 
conference in Portland. The conference will include sev
eral sessions on the Federal Rules of Civil Procedure and 
electronically stored information (ESI), presented by John 
Isaza, Esq., an expert on electronic discovery. CLE credits 
are pending. For conference details and registration infor
mation, visit: www.regonline.com/armagnw2008. 

FEE AGREEMENTS: The 2007 Revision of the Oregon 
State Bar's Fee Agreement Compendium is now available, 
with 44 forms - including 9 general fee agreements and 
specific fee agreements for 9 discrete practice areas - and 
updated references to reflect the Oregon Rules of Profes
sional Conduct and new ethics opinions. To order a copy, 
call the OSB Order Desk at 503-620-0222 or 1-800-452-
8260, ext. 413, or order online at www.osbar.org. 

FEBRUARY CLE ON NEW FRCP: On February 13, 2008, at 
noon at the federal courthouse in Portland, Kathryn Pratt 
will present a half-hour CLE on the "restyled" Federal 
Rules of Civil Procedure that went into effect December I , 
2007. The CLE costs $40 and includes a bound book of the 
new rules with official and unofficial forms. To register, 
contact the Law Offices of Kathryn M. Pratt at 503-439-
1506 or prattkary@hotmail.com. 

NEW RESOURCE FOR SOLE PRACTITIONERS: Deci
sion Books/Niche Press has published a new book for sole 
practitioners, Solo by Choice: How to Be the Lawyer You 
Always Wanted to Be, by Carolyn Elefant, Esq.; 300 pages; 

Continued on back page 
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April 2007, by the ABA. Reprinted with permission. 

PATIENT RECORDS: Federal law strictly regulates and 
protects the health records of patients who participate 
in federally conducted, regulated, or assisted substance 
abuse programs. To view an article on the topic, go to 
www.osbplf.org, select In Brief under Loss Preven
tion, and then select " Issuing Subpoenas for Patient Re
cords of a Drug or Alcohol Treatment Center: Traps for 
the Unwary." The article will be posted with the Febru
ary 2008 issue. 

E-DISCOVERY FOR SMALL FIRMS: For an article on 
this topic, go to www.osbplf.org, select Tn Brief under 
Loss Prevention, then select, "Ten Tips Leading to Effi
cient and Effective eDiscovery for the Small Law Firm." 
The article will be posted with the February 2008 issue. 
Written by Ervin A. Gonzales and Patrick S. Montoya, the 
article was published in Technology eReport, vol. 6, no. I, 
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